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STATEMENT OF THE CASE

Appellant David Madison challenges one count of a multiple-count traffic infraction citation that was issued to him by the City of Santa Cruz Police Department on May 31, 2006.  Appellant contends that he was incorrectly cited under Vehicle Code Section 21228(b) for failing to dismount a motorized scooter and walk it across the intersection in performing a left turn.  The relevant statute was interpreted incorrectly by the trial courts during the trial.  The Trial Court incorrectly claims that the Appellant's Opening Brief was filed late.  Additionally, the trial court has failed to file their Reply Brief in a timely manner and the Court should uphold the appeal and order the original matter dismissed.

FACTUAL AND PROCEDURAL BACKGROUND

A.
Appellant's Opening Brief Was Filed Within 20 Days Of The Record On Appeal

The Notice Of Filing Of Appeal clearly shows that the record on appeal was filed on May 4th, 2007.  The Appellant's Opening Brief was filed on May 21st, well within the time limit.  The Proof Of Service was properly completed and sent to the Appeals Clerk.

B.
Respondent's Reply Brief Was Filed More Than 20 Days From The Appellant's Opening Brief

The Respondent's Reply Brief was dated June 11th, but was actually postmarked June 14th.  The Proof of Service for the Reply Brief was unsigned.  The Appellant's Opening Brief was filed by mail in San Francisco on May 21st.

C.
Respondent's Reply Brief Discusses Vehicle Code 21288

The Argument section part B of the Respondent's Reply Brief discusses the Appellant's apparent violation of Vehicle Code 21288 (bottom of page 2 and the entirety of pages 3 and 4).  The California Vehicle Code does not contain any such code.

D.
Appellant Was Travelling The Speed Of Traffic

At the time of the alleged violation, the Appellant was driving at the speed of traffic.  The Appellant was the only vehicle visible on the road apart from the citing officer.  The citing officer was travelling approximately one block behind the Appellant at the same speed.

QUESTIONS PRESENTED

I. WHETHER THE APPELLANT'S OPENING BRIEF WAS TIMELY

II. WHETHER THE RESPONDENT'S REPLY BRIEF WAS LATE

III. WHETHER THE RESPONDENT'S REPLY BRIEF IS RELEVANT TO THE CASE.

IV. WHETHER THE TRIAL COURT INCORRECTLY INTERPRETED THE VEHICLE CODE.

ARGUMENT

A.
THE APPELLANT WAS NOT LATE IN FILING THE OPENING BRIEF.


California Rules of Court 8.706(a) specifies that the Appellant's Opening Brief must be filed with 20 days after the filing of the record on appeal.  The Respondent notes that this is 89 days after the filing of the Proposed Statement on Appeal.  This is irrelevant as the Rules Of Court specify a time limit starting from the filing of the record on appeal, not the Proposed Statement on Appeal. The Rules of Court make no mention of any time requirements between the Proposed Statement on Appeal and the Appellant's Opening Brief. 


The Notice Of Filing Of Appeal clearly states “the above-entitled action the record on appeal to the Appellate Division of the Superior Court of Santa Cruz County Judicial District was filed on MAY 4, 2007”  The time from the filing of the record on appeal (May 4th) to the Appellant's Opening Brief (May 21st) was well within the 20 day time limit.


The Respondent's claim that the Opening Brief was not filed in a timely manner should be ignored.

B.
THE APPEAL SHOULD BE UPHELD BASED ON RESPONDENT'S  UNTIMELY REPLY BRIEF FILING.


California Rules of Court 8.706(a) specifies that the Respondent's  Reply Brief must be filed with 20 days after the filing of the Appellant's Opening Brief. 


The Proof Of Service (which was unsigned) claims that the Reply Brief was delivered by mail, “By placing a true copy thereof, .. for collection and mailing on that date following ordinary business practices, in the United State Mail... in the ordinary course of business, correspondence would be deposited with the U.S. Postal Service the same day it was placed for collection and processing.”


Had this occurred on June 11th as claimed, then the postmark would read June 11th, or June 12th at the latest.  Instead the postmark was June 14th, 21 days after the deadline for filing of the Appellant's Opening Brief, and 24 days after the actual filing of the Appellant's Opening Brief.


Furthermore, the Proof Of Service was not signed and is invalid.


The appeal should be upheld based on Respondent's failure to file the Reply Brief within the mandatory time limit set forth in California Rules of Court 8.706(a)

C.
THE RESPONDENT'S REPLY BRIEF IS NOT RELEVANT TO THE CASE.


The Respondent's Reply Brief discusses the Appellant's alleged violation of Vehicle Code 21288.  The Appellant is appealing subsection (b) of Vehicle Code 21228.  There is no code 21288 in the California Vehicle Code, nor has the Appellant ever been cited or appealed a case regarding this code.  The Respondent's Reply Brief is unclear as to it's purpose and the court should disregard it.

D.
THE TRIAL COURT IS INCORRECTLY INTERPRETING THE RELEVANT VEHICLE CODE.


Any claim that section 21228 subpart b should be an entirely separate rule of the road alone is clearly misunderstanding the statute's plain language and meaning.  It would be correct; however, to state that the four subparts of section 21228 are non-separate rules of the road that operate as an exception to the default rule.


It is further unclear how the Vehicle Code could actually contain any “entirely separate rules of the road” that are exceptions to another rule.  They are either entirely separate or related to the other rule.


Furthermore, the Respondent claims that Section 21288 is entitled “Rules of the Road.”  It is unclear what section he may be referring to, but the section in question, 21228, is entitled “Operation of Motorized Scooters: Driving At Less Than Normal Speed of Traffic.”  The title of the entire section of 21228 is clearly dealing with operation of scooters at less than the normal speed of traffic.  Any other interpretation must ignore the very title of the section itself.


Finally, to simplify the argument, let's reconsider the statute:

21228.  Any person operating a motorized scooter upon a highway at a speed less than the normal speed of traffic moving in the same direction at that time shall ride as close as practicable to the right-hand curb or right edge of the roadway, except under the following situation(s):

21228(b)  When preparing for a left turn, the operator shall stop and dismount as close as practicable to the right-hand curb or right edge of the roadway and complete the turn by crossing the roadway on foot...


We can look at just the logic of the statute by simplifying it first:

Activity A:  “operating a motorized scooter upon a highway at a speed less than the normal speed of traffic moving in the same direction at that time”

Rule A: “ ride as close as practicable to the right-hand curb or right edge of the roadway”

Activity B: “preparing for a left turn”

Rule B: “stop and dismount as close as practicable to the right-hand curb or right edge of the roadway and complete the turn by crossing the roadway on foot...”


Then we can see the logic of the statute to be:


“Any person engaging in activity A shall follow rule A, except when engaging in activity B, operator shall follow rule B.”


This involves no changes in the wording or logic of the statute.  It is clear from this that the statute is not written as the trial court has claimed, which would be:


“Any person engaging in activity A shall follow rule A.


Any person engaging in activity B shall follow rule B.”


Hence any person not engaging in activity A is not required to follow rule B, regardless of activity B.  Both activity A and B are requirements for following rule B.


The Appellant was not engaging in activity A because the Appellant was travelling at the speed of traffic.  The Appellant was therefore not required to follow rules A or B in this case.

CONCLUSION

The reasons set forth above demonstrate that the trial court has failed to properly interpret vehicle code section 21228.  Furthermore, the trial court has failed to respond in a clear and timely manner, violating the California Rules Of Court. The appellant respectfully asks that the appellant's conviction should be reversed without further delay.  In addition, the trial court should be ordered to dismiss the matter .  The People's lack of evidence about the appellant's speed or the speed of traffic constitute a failure of proof of an essential element of Vehicle Code Section 21228.  In other words, the evidence submitted was insufficient to support a conviction.


Respectfully submitted,

DATED:
By  ___________________


      David Ljung Madison
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