SUPERIOR COURT OF CALIFORNIA

COUNTY OF SANTA CRUZ, APPELLATE DIVISION

	PEOPLE OF THE STATE

     OF CALIFORNIA

     Plaintiffs and Respondents

     v.

DAVID LJUNG MADISON,

     Defendant and Appellant


	Appellate No. AP001427

Traffic Case No: 6SM026702


APPELLANT'S OPENING BRIEF

Appeal From a Judgement

Of The Superior Court, County of Santa Cruz

Referee Kim Baskett


David Ljung Madison


1553 Fulton St #1


San Francisco, CA 94117


415-922-2697


Appellant


Self-Represented


________________________________

TABLE OF CONTENTS

STATEMENT OF THE CASE
3

STATEMENT OF FACTS
3


QUESTIONS PRESENTED
4


ARGUMENT
4

CONCLUSION
7

CERTIFICATE OF COMPLIANCE
8

STATEMENT OF THE CASE

Appellant was cited on May 31, 2006 for an infraction violation of California Vehicle Code sections 21657, 22450(a), 21235(c) and 21228(b).  On September 28th, the appellant was found guilty on all four counts by Trial By Written Declaration.  On October 9th the appellant requested Trial de Novo, and was found not guilty of violating VC 21657 and VC 21235(c) was dismissed in the interest of justice.  The VC  2122(b) violation was a result of the appellant's alleged failure to properly execute a left turn as required by law for motorized scooters.

On January 10th, 2007, the appellant filed Notice Of Appeal.

STATEMENT OF FACTS

On May 31, 2006, Officer Mark Eveleth observed the appellant operating a motorized scooter.  He followed the appellant in his patrol vehicle and observed the appellant turn left from Front St. onto Laurel St. extension.  The appellant did not dismount and walk the vehicle across the street.  The court has claimed that this is in violation of VC 21228(b).  (Settled Statement of Decision and Certification of Same, 5/1/2007, page 2, lines 1-4).

For the Trial By Written Declaration, the officer testified that “I saw that Madison failed to dismount his scooter and walk it across the street as required by 21228(b)VC to complete a left turn.” (Officer's Declaration, 9/21/2006, page 3 (attachment), lines 12-14).

At the Trial de Novo during cross examination, the appellant asked the officer about the speed and traffic requirements of VC21228 and the officer's response was to testify that the appellant had not signaled for his left turn.

These facts are not in dispute.  The trial court's interpretation of the Vehicle Code is in question.

QUESTIONS PRESENTED

I. WHETHER THE TRIAL COURT PROPERLY INTERPRETED THE REQUIREMENTS OF VC21228 IN DETERMINING APPLICABILITY TO APPELLANT'S ACTIONS.

ARGUMENT

I. VC 21228(b) WAS INTERPRETED INCORRECTLY IN THIS CASE.

A. The Standard Of Review.  Review of this issue is de novo on appeal.  The appellant challenges the traffic court's order and judgement for having disregarded the clear interpretation of the represented law.  Because there is no dispute as to any material fact pertinent to those issues, the standard of review of the trial court's actions with respect to the questions of law presented is de novo.

B. The Elements of the Action.  Vehicle code 21228 is titled:  “Operation of Motorized Scooters:  Driving At Less Than Normal Speed of Traffic”.

The beginning of the code discusses a requirement to ride on the right side of the roadway:

"Any person operating a motorized scooter upon a highway at a speed less than the normal speed of traffic moving in the same direction at that time shall ride as close as practicable to the right-hand curb or right edge of the roadway, except under the following situations: ..."

It then proceeds to list four exceptions to this requirement; the text of VC21228(a)-(d).  Exception (b) states:

“When preparing for a left turn, the operator shall stop and dismount as close as practicable to the right-hand curb or right edge of the roadway and complete the turn by crossing the roadway on foot, subject to the restrictions placed on pedestrians in Chapter 5 (commencing with Section 21950).”

The Plantiff is viewing exception (b) as a singularity, ignoring the entirety of the code.  The essential elements of VC 21228 clearly require:

A) "People operating motorized scooters"

B) "at a speed of less than the normal speed of traffic"

It is clear that this law only applies to drivers who are at a speed less than the normal speed of traffic, otherwise there would be no reason for this portion of the text.  Section 21228b is one of the exceptions to 21228.  It is not a vehicle code upon itself, it is an exception to the requirement: "shall ride as close as practicable to the right-hand curb.."  That requirement does not apply to people who are NOT driving the speed of less than the normal speed of traffic, just as it does not apply to people who are NOT operating motorized scooters, including operators of cars and trucks.  Clearly this is not the case, it is unreasonable to imagine operators of cars being forced to “dismount” and walk their vehicle across the intersection.  If the intent was to require all operators of motorized scooters to dismount and walk all left turns, regardless of operating speed, then the vehicle code would need to be specified differently, or a new vehicle code would need to be added.

Consideration of the intent of the law sheds more light on the subject.  It seems obvious that the intent is to keep slower vehicles to the right lanes, and as many scooters are unable to maintain the speed limit, this law gives directions to such slower vehicles to avoid unsafely interfering with traffic flow.  These directions require slower scooter operators to stay in the right lanes, with exceptions for situations where this is unavoidable, such as driving around hazards and making left turns.  The appellant was operating a scooter that is easily capable of handling the speed of traffic.  At the time of the alleged infraction, the appellant was driving at the speed of traffic, so the intent as well as the letter of the law had no application to the appellant's actions at that time.

C. No Evidence of Applicability.  The appellant was driving the speed of traffic, and was the only vehicle on the road apart from the officer's vehicle which was a block behind.  All vehicles on the road were operating at the same speed.

The officer's statement for the Trial By Written Declaration makes no observations about the appellant's driving speed or the speed of traffic which would be required to apply VC21228.  When the appellant raised this issue in Trial de Novo, the officer merely testified that the appellant had not signaled for his left turn, a claim which not only fails to answer the question, but has no relevance or bearing on VC21228.  No evidence was offered by the People during either Trial regarding the appellant's speed or the speed of traffic.

Because the appellant was driving “the speed of traffic” it is clear that VC21228 does not apply for this case.  It is also clear that the People have failed to produce sufficient evidence to claim the conviction under VC21228.

CONCLUSION

The reasons set forth above demonstrate that the courts have failed to properly interpret vehicle code section 21228.  The appellant respectfully asks that the appellant's convinction should be reversed.  In addition, the trial court should be ordered to dismiss the matter .  The People's lack of evidence about the appellant's speed or the speed of traffic constitute a failure of proof of an essential element of Vehicle Code Section 21228.  In other words, the evidence submitted was insufficient to support a conviction.


Respectfully submitted,

DATED:
By  ___________________


      David Ljung Madison
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